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I
INTRODUCTION

When a loss arises out of the carriage of goods by sea, the
litigation that follows is often characterized by cargo interests
suing the carrier and the carrier defending itself by relying on
various provisions contained in the bills of lading serving as the
contract of carriage.! In such cases, these carriers, whether they
are vessel operating common carriers (VOCCs) or non-vessel
operating common carriers (NVOCCs), regularly invoke bill of
lading clauses that contain limitations of liability, contractual time
bars, favorable choice of law or forum selection provisions, and
other protective mechanisms. Carrier bills of lading, however, are
not purely defensive instruments. Along with clauses designed to
shield the carrier from liability, carrier bills of lading also
regularly contain clauses that provide the carrier with affirmative
rights of action against various parties, including cargo interests.”

* Assistant Professor of Business Law, Northeastern Illinois University, College of
Business and Management, Chicago, Illinois.

'See generally Thomas J. Schoenbaum, ADMIRALTY AND MARITIME LAW, § 7-11
(5th ed. 2011) (discussing the uses and functions of the bill of lading as a contract of
carriage).

’See infra section II discussing particular bill of lading provisions assigning
affirmative obligations to cargo interests.
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The business arrangements underlying contemporary maritime
shipments are often quite complex and may involve multiple
modes of transit and layers of commercial players. Thus, when a
carrier itself suffers loss in connection with the carriage of goods,
it faces a difficult challenge in selecting the most efficient
defendants to pursue in litigation. Understanding that the shipping
industry’s inherent complexity and transnational nature may limit
the feasibility of recovery against some defendants, modern
carrier bills of lading regularly contain clauses collectively
defining liable cargo interests as a broad class of “Merchants.”
These so-called “Merchant clauses” may be referenced, often in
conjunction with other clauses, as carriers seek to assign joint and
several liability to shippers, cargo owners, consignees, and others
with a present or future interest in the goods being transported.

Despite the regular inclusion of these Merchant clauses in
modern bills of lading, case law in the United States analyzing
their effect is only beginning to surface.’ Thus, to some extent, the
efficacy of Merchant clauses in facilitating actions brought by
carriers remains in question.” Recognizing that this uncertainty
has real commercial consequences, this Article provides an
overview of the carrier uses of bill of lading provisions assigning
joint and several liability to Merchants and explores the key legal
issues that litigants and courts must resolve when determining
when and whether carriers may rely on these Merchant clauses to
recover for their losses.

3See e.g. Maersk Line, Terms for Carriage (last visited August 31, 2016),
http://terms.maerskline.com/carriage, Clause 1 (“‘Merchant’ includes the Shipper,
Holder, Consignee, Receiver of the Goods, any Person owning or entitled to the
possession of the Goods or of this bill of lading and anyone acting on behalf of such
Person.”).

“This may be at least partially attributable to a general decline in common carriage
litigation in the United States in recent years. See Philip Lempriere, Developments in
the Law of Common Carriage in Foreign Trade: Where Have All the Cases Gone? 27
U.S.F.MAR.L.J. 197 (2014).

5Industry observers have also discussed recent cases analyzing the role of
Merchant clauses in facilitating carrier defenses. See Michael J. Ryan, Merchant?
Maybe, THE MARITIME LAW ASSOCIATION OF THE UNITED STATES: THE MLA REPORT,
Doc. No. 813, 18044-18053 (Spring 2014).
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II
CARRIERS ASSIGNING LIABILITY TO CARGO
INTERESTS THROUGH THE TERMS OF THEIR BILLS
OF LADING

For any entity undertaking responsibility as a carrier, there are
a variety of risks connected to moving the cargo, some of which
are clearly understood at the outset of the carriage and others that
are less easily anticipated. Despite the great variety of risks
inherent in such undertakings, carriers nevertheless seek to
capture these possibilities through meticulously drafted terms
reflected in their bills of lading. This section first explores some
of the circumstances in which a carrier might suffer loss that
would justify bringing a lawsuit against cargo interests, such as
shippers, consignees, and cargo owners. Then it turns to particular
language used in modern bills of lading as carriers attempt to
capture these liability scenarios by assigning joint and several
liability through Merchant clauses.

A. Contemplating Liability Scenarios Against Cargo Interests

Perhaps the most obvious risk that a carrier bears in relation to
the carriage is the possibility of non-payment for freight. When a
common carrier issues a bill of lading, this serves as evidence of
the contract of carriage and reflects an obligation of the carrier to
transport the goods received and in exchange the carrier is owed
payment for facilitating the movement of the cargo under the
applicable transportation rates.” If for any reason freight goes
unpaid or underpaid after the carrier has performed under the
contract, the carrier has grounds to pursue legal recourse to
recover the payment it is owed.

Defining the scope of the freight owed to the carrier, however,
is not always straightforward. The concept of freight could exceed
the originally contracted rate for the transportation of the cargo by
also including other charges that arise in connection with the

%See Thomas J. Schoenbaum, supranote 1, at § 7-11.
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carriage, such as duties, taxes, or other routine expenses levied
during the voyage. For example, if port authorities assess charges
or engage in inspections of the cargo that requires repackaging,
there may be costs arising out of these normal commercial
activities that are at least initially borne by the carrier.

These charges may increase if the shipper (or some other party
with an interest in the cargo) fails to properly furnish accurate
documentation when originally booking the shipment with the
carrier. For instance, if the shipment particulars are inaccurate
when space was booked on the carrier’s vessel, such as a
misrepresentation of the weight of the goods, the carrier would be
justified to assess additional charges as a corrective measure.

Misrepresentation of shipping particulars could also cause
other types of carrier losses. If, for example, the nature of the
goods is not properly declared or if the shipment does not comply
with customs regulations regarding marking of the goods, these
goods may be subject to additional inspection and even seizure by
port authorities. This could give rise to costs such as examining,
measuring, and repackaging the goods, but could also create
losses in the form of fines or warehousing costs. Crucially,
improperly documented goods could also cause expensive delays
that could generate a carrier right to pursue detention or
demurrage.’

Another type of carrier loss that could be attributable to cargo
interests is the failure to timely take delivery of the cargo. After
the carrier has completed the voyage and the goods have arrived
at the port of discharge, the carrier may suffer losses if the
shipment is not promptly claimed. If, for any reason, cargo
interests abandon the cargo, the carrier may suffer losses in the
form of arranging warehousing of the goods, reselling the goods
at auction, or destroying the goods. Again, the expensive delays
that result could also justify additional charges.

Carriers bear perhaps a more complex and open-ended form of
risk when the cargo has the propensity to cause physical damage

"See Saul Sorkin, GOODS IN TRANSIT, Chapter 25 (discussing detention and
demurrage arising in common carriage).
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to other interests. Cargo that is known to be inherently noxious,
hazardous, and flammable brings enhanced risk, including the
potential to create catastrophic events that may cause damage to
the vessel, third party cargo, environmental pollution, personal
injury, or even death.® Moreover, if dangerous goods have been
improperly declared, labeled or packaged, this could result in
further destruction. Even if transporting dangerous cargo does not
result in such a devastating event, cargo that is or has become too
dangerous to transport may also give rise to carrier losses if
special efforts are made to safely offload or destroy the cargo in
order to prevent or mitigate losses.

Many forms of cargo can also become dangerous under
unfortunate circumstances.” Cargo containing latent dangers thus
also gives rise to liability risks. For example, if seemingly
innocuous goods are shipped with excessive moisture in the
container, this could not only contaminate the cargo itself with
mold or rust, but could also cause damage to the vessel or third
party cargo. Again, here the carrier may initially bear the costs of
offloading, salvaging or destroying the cargo, cleaning the vessel,
or covering for other related losses.

Other liability scenarios involving cargo interests could arise if
carrier-owned intermodal containers are damaged, carrier rights to
contribution in general average are assessed, and, of course,
litigation costs and attorneys’ fees are incurred. While articulating
the full scope of circumstances that might give rise to carrier
actions against cargo interests is a complex and perhaps
impossible proposition, modern bills of lading nonetheless seek to
capture these circumstances through broadly drafted language
contemplating routine types of disputes.

B. Applying Joint and Several Liability to a Class of “Merchants”

For each possible carrier loss, the bill of lading serves as a
mechanism for carriers to shift the burden over to parties willing

¥See generally Robert Force, Shipment of Dangerous Goods by Sea, 31 TUL. MAR.
L. J. 315 (2007).
’1d.
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to assume the risk by contract. Determining how to shift this
burden, and who to shift it to, is the challenge. While traditionally
the shipping industry was characterized by shippers contracting
directly with carriers for the transportation of cargo to be
delivered to named consignees, modern commercial practices are
often more sophisticated. Today, in the age of multimodalism, the
commercial arrangements underlying a given shipment are subject
to a much wider variation of possibilities. '’

For example, in the multimodal context, the “shipper” or the
“consignee” listed on the bill of lading may actually have no
ownership interest in the cargo itself and may instead be acting as
an intermediary or subcontractor on behalf of other entities.
Depending on the commercial terms of the underlying sales
contract, a cargo owner may contract with a third-party
transportation intermediary, freight forwarder, or logistics
provider to book transportation needs by way of an NVOCC or a
VOCC. That carrier may further subcontract the actual carriage to
other carriers, and those entities may also engage in
subcontracting, sometimes even using intermediaries themselves.
The cargo itself may then be sold during transit by transferring the
rights to the cargo under a negotiable bill of lading. As a result,
multiple layers of shippers, cargo owners, agents, brokers,
intermediaries, carriers, subcontractors, and cargo transport
facilitators of all sorts may be involved in any given transaction.
Since the possibilities are open-ended, the transactions vary
widely and each shipment must be analyzed on its own fact-
specific basis.

These complex arrangements create legal uncertainty regarding
who is responsible for the cargo being shipped. Critical questions
arise: Who owns the cargo? Who was in control of the cargo for
declaring, packing, labeling, and processing purposes? And
crucially, who is bound by the terms of the bills of lading issued
by the carrier? In answering these questions, when a carrier
suffers loss that arises in connection with the carriage, carriers

"For an overview of the legal framework surrounding multimodal transportation
processes see generally Thomas J. Schoenbaum, supra note 1, § 10.
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seeking a remedy may be forced to untangle a web of business
arrangements, commercial documents, and other information of
legal consequence. Modern bills of lading seek to simplify this
process by essentially designating any party with an interest in the
cargo a Merchant with joint and several liability for contractual
undertakings.

For a carrier to effectively assign joint and several liability to
Merchants, it normally involves at least two clauses in the bill of
lading. First, the bill of lading would need to contain a clause
defining the “Merchant” as a class of cargo interests, which may
include the shipper, consignee, cargo owner and others. Paired
with this Merchant definition, other clauses in the bill of lading
would then specifically assign responsibilities, obligations, or
warranties jointly and severally to this class of Merchants.

Below are a few excerpts of bill of lading terms that serve as
an illustration of the ways Merchant clauses function. This sample
language is derived from the “BL Standard Terms & Conditions”
used by the Swiss company Mediterranean Shipping Line, S.A., a
major common carrier regularly operating in United States ports
(hereinafter “the MSC Bill of Lading”).'' Mediterranean Shipping
Line publishes these terms on its website and also includes them
on the back of its standard bill of lading issued during common
carriage.

The purposes of referring to the MSC Bill of Lading terms as a
sample in this Article are three fold: First, the MSC Bill of Lading
terms have recently been litigated by courts in the United States,
so there is a sense of familiarity and relevance to these particular
provisions.'> Second, at least one of the courts interpreting the
language of the MSC Bill of Lading in the United States has noted
that it is a particularly clear contract, which again makes it useful

""Mediterranean Shipping Company, BL Standard Terms and Conditions,
available at https://www.msc.com/nga/contract-of-carriage/bl-standard-terms-conditions
(hereinafter “the MSC Bill of Lading”).

12Gee e.g. Mediterranean Shipping Company (USA) Inc. v. American Cargo
Shipping Lines, Inc., 2014 U.S. Dist. LEXIS 126747 (S.D.N.Y. 2014); Mediterranean
Shipping Company (USA) Inc. v. TID International, Inc., 2015 U.S. Dist. LEXIS
16018 (S.D.N.Y. 2015); Mediterranean Shipping, Co. v. Best Tire Recycling, Inc.,
2015 U.S. Dist. LEXIS 149793, 2015 AMC 2828 (S.D.N.Y. 2015).
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for illustrative purposes.'* Finally, this author finds the MSC Bill
of Lading to effectively demonstrate the interplay between
various bill of lading clauses placing liability on Merchants. Note
that similar provisions are contained in the bill of lading terms of
other major common carriers regularly operating in United States
ports, including, but not limited to Maersk Line, CMA-CGM,
Hapag-Lloyd, and APL, among others."

In Clause 1, the MSC Bill of Lading defines “Merchant” as
follows:

Merchant: includes the Shipper, Consignee, holder of this Bill of
Lading, the receiver of the Goods and any Person owning, entitled
to or claiming the possession of the Goods or of this Bill of
Lading or anyone acting on behalf of this Person.'®

Paired with this definition of Merchant, the MSC Bill of
Lading contains other provisions that assign affirmative
obligations to that same class of entities. In Clause 2, the MSC
Bill of Lading explicitly references this joint and several liability
applied to all Merchants:

[t)he contract evidenced by this Bill of Lading is between the
Carrier and the Merchant. Person defined as “Merchant” is jointly
and severally liable towards the Carrier for all the various

13See Mediterranean Shipping Company (USA) Inc. v. Cargo Inc., 46 F. Supp.3d
294, 298, 2014 AMC 1713 (S.D.N.Y. 2014) (“This case requires the Court to interpret
a clear contract . . . Based on the clear contractual terms, plaintiff is entitled to payment
of demurrage by defendant . . . ).

YSee Maersk Line, Terms for Carriage (last visited August 31, 2016),
http://terms.maerskline.com/carriage; CMA CGM, Bill of Lading CMA CGM Terms
and Conditions (last visited August 31, 2016), https://www.cma-cgm.com/static/
eCommerce/Attachments/CMACGM-Terms-and-Conditions-2016-08.pdf;  Hapag-
Lloyd, Bill of Lading Terms and Conditions (last visited August 31, 2016),
https://www.hapag-lloyd.com/content/dam/website/downloads/pdf/Bill_of_Lading_
Terms_ and_Conditions_LV_06-16.pdf; American President Lines, APL Terms and
Conditions (last visited August 31, 2016), https://www.apl.com/wps/wcm/connect/
14e2bb44-9023-4acc-a3d0-6a3¢c202bd60d/APL_BillofLading_TermsConditions.pdf?
MOD=AJPERES&CVID=1gx.SX5&CVID=Igx.SX5&CVID=18CJwga.

MSC Bill of Lading at Clause 1.
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undertakings, responsibilities and liabilities of the Merchant under
or in connection with this Bill of Lading . . . '°

The MSC Bill of Lading then proceeds to outline more specific
obligations assumed by the Merchant. In Clause 11, the MSC Bill
of Lading assigns Merchants with the obligation to pack the cargo
properly and provides the carrier with a right of action for
damages resulting from a breach of this warranty. The provision
reads in relevant part:

The Merchant shall inspect the Container for suitability for
carriage of the Goods before packing it. The Merchant’s use of the
Container shall be prima facie evidence of its being sound and
suitable for use.

The Merchant shall indemnify the Carrier against any loss,
damage, liability or expense whatsoever and howsoever arising . .
. including but not limited to damage to Container, other cargo and
the Vessel.'’

Under a section containing the sub-heading “Description of
Goods and Merchant’s Responsibilities” in Clause 14, the MSC
Bill of Lading assigns an obligation to provide accurate shipping
particulars. It reads:

The Merchant warrants to the Carrier that the particulars relating
to the Goods as set out on the front hereof have been checked by
or on behalf of the Merchant on receipt of this Bill of Lading and
that such particulars . . . are adequate and correct.

[t]he Merchant shall comply with all regulations or requirements
of customs, port and other authorities, and shall bear and pay all

1°1d. at Clause 2.
4. at Clause 11.
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duties, taxes, fines, imposts, expenses or losses . . . incurred or
suffered by reason thereof, or by reason of any illegal, incorrect or
insufficient declaration, marking, numbering or addressing of the
Goods, and shall indemnify the Carrier in respect thereof,
including reasonable legal expenses and costs.

If by order of the authorities at any place, Goods are detained
and/or seized and/or a Container has to be opened for the Goods to
be inspected for any reason whatsoever . . . The Carrier shall be
entitled to recover from the Merchant all charges, fines, costs,
losses and expenses, including reasonable legal expenses and costs
resulting from such action, including . . . detention, demurrage and
storage charges . .. '®

Regarding dangerous or hazardous goods, Clause 15 of the
MSC Bill of Lading further assigns indemnity obligations to
Merchants. It provides:

The Merchant shall be fully liable for and shall indemnify, hold
harmless and defend the Carrier, its servants, agents and
subcontractors and any third party for all loss, damage, delay,
personal injury, death or expenses including fines and penalties,
and all reasonable legal expenses and costs caused to the Carrier,
the Vessel, any cargo, and other property, whether on board or
ashore, arising from such [dangerous or hazardous] Goods . . . "°

Regarding freight and charges, in Clause 16, the MSC Bill of
Lading reads: “[e]very Person defined as “Merchant” in Clause 1
shall be jointly and severally liable to the Carrier for the payment
of all Freight and charges . . . ”° The scope of the charges is
additionally defined under Clause 1 to include . . . “costs and
expenses whatsoever payable to the Carrier in accordance with

1814, at Clause 14.
1%I1d. at Clause 15.
2[4, at Clause 16.

Reproduced with permission of the copyright:-owner. Further reproduction prohibited without permissiony,



October 2016 Who is a Merchant? 421

the applicable Tariff and this Bill of Lading, including storage,
per diem and demurrage.”'

Other provisions in the MSC Bill of Lading assign further
affirmative obligations to the Merchant, including liability for
abandoning the goods, liability for failing to timely take delivery
of the goods, and liability for general average, among others.”
Through each of these clauses, the MSC Bill of Lading illustrates
the ways in which carriers may assign obligations, responsibility
and liability to an entire class of cargo interests. By defining
Merchants broadly to capture a variety of actors and by linking
this class of entities to affirmative obligations, the MSC bill of
lading contemplates an assortment of liability scenarios and
designates a class of actors jointly and severally liable if they
arise.

This approach to contract drafting is now used widely in the
global shipping industry. Nonetheless, defendants sued under
Merchant clauses have recently pushed back in litigation by
relying on a number of arguments questioning the enforceability
of such terms. An overview of recent United States case law
exploring these issues is presented below.

III
UNITED STATES COURTS ADDRESSING THE
ENFORCEABILITY OF MERCHANT CLAUSES IN
MARITIME BILLS OF LADING

There are relatively few cases in the United States addressing
bill of lading clauses imposing liability on classes of Merchants,
but in recent years some cases have emerged to present an
analysis of the key issues related to their enforcement. While
some courts have enforced the plain terms of Merchant clauses
without going into a detailed analysis of their enforceability,?

2'Id. at Clause 1.

2214. at Clause 19, Clause 20, and Clause 22, respectively.

BSee e.g. Mediterranean Shipping Co. (USA) Inc. v. TID International, Inc., 2015
U.S. Dist. LEXIS 16018 (S.D.N.Y. 2015) (granting default judgment to carrier by

.
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others have responded to a variety of arguments testing their
limits. These courts have primarily focused on three compelling
arguments from defendants: First, some defendants alleged to be
captured under broadly drafted Merchant clauses have raised the
issue that the liability assigned to them violates the statutory
restrictions imposed by the Carriage of Goods by Sea Act
(COGSA). Second, defendants have also focused on a lack of
privity between themselves and the carrier issuing the bill of
lading, essentially arguing that they are not bound by the
agreement intended to capture them as Merchants. Finally,
defendants have also focused on their commercial roles, which
they argue differ from the roles that allegedly assign liability to
them under the Merchant clause.

A. COGSA'’s Impact on Merchant Liability Under Bills of Lading

The concept that cargo interests may be held liable to a carrier
for losses caused by the cargo is not novel.** Historically, it was
understood that shippers owed carriers an implied warranty of
fitness of the goods for carriage.” In cases involving dangerous
cargo, it was the shipper who bore liability if both the carrier and
the shipper were unaware of defects in the cargo that caused
damage to the vessel or to third parties.’® In such cases, if the
shipper did not provide the carrier with notice of the dangers of
the cargo, even if the shipper did not know about the dangers, the
carrier could hold the shipper liable under a breach of warranty
theory automatically arising under the general maritime law.”’

This common law shipper liability rule was ultimately
displaced by the International Convention for the Unification of

applying its bill of lading terms obliging the Merchant to pay demurrage and attorneys’
fees); CMA CGM S.A. v. Azap Motors Inc., 2015 U.S. Dist. LEXIS 173788 (E.D.
Va.) (granting summary judgment to the carrier by applying its tariff terms obliging the
defendant Merchant to pay demurrage, detention and other charges).

*David L Maloof and James P. Krauzlis, Shipper’s Potential Liabilities in
Transit, S TUL. MAR. L. J. 175 (1980).

21d. at 179.

261d.

1d.
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Certain Rules of Law Relating to Bills of Lading (the “Hague
Rules”).” The Hague Rules were implemented domestically
nearly verbatim under COGSA and are now recognized as
reflecting early twentieth century attempts at establishing an
international consensus on the liability allocation to govern the
relationships between shippers and carriers.”’

Despite this effort to generate uniformity, COGSA nonetheless
conveys a tension between the desire to continue making shippers
liable for losses caused by the shipment of particularly dangerous
cargo and the policy choice to require shipper knowledge for
liability to attach in other scenarios.’® For instance, COGSA
§1304(6) provides that the shipper of flammable, explosive, or
dangerous goods “shall be liable for all damages and expenses
directly or indirectly arising out of or resulting from such
shipment.”' In apparent conflict, COGSA §1304(3) prevents a
shipper from being responsible “for loss or damage sustained by
the carrier or the ship arising or resulting from any cause without
the act, fault or neglect of the shipper, his agents or his
servants.”** Thus, COGSA appears to assign strict liability to the
shipper in circumstances involving dangerous cargo while
requiring shipper negligence in other circumstances.™

The question of defining statutory liability allocation between
shippers and carriers under COGSA is distinct from the question
of whether COGSA bars carriers from imposing liability on
shippers and other cargo interests through the terms of their bills
of lading. Other COGSA provisions, however, at least
tangentially address this separate issue. In response to the

**See Senator Linie GMBH & Co. KG v. Sunway Line, Inc., 291 F. 3d 145, 148,
2002 AMC 1217 (2d Cir. 2002).

1d. at 158-159. United States Supreme Court Justice Sotomayor, then writing for
the Second Circuit, remarked, “COGSA legislators appear to have been more intent on
preserving the international consensus embodied in the language of the Hague Rules,
and getting carriers and shippers to agree to that language, than on codifying particular
rules of general maritime law as expressed in U.S. Case law.” Id. at 159.

¥See id. at 154-158.

'Former 46 U.S.C.S. app. §1304(6) (revised 46 U.S.C. § 30701 note).

32Former 46 U.S.C.S. app. §1304(3) (revised 46 U.S.C. § 30701 note).

33See Robert Force, SHIPMENT OF DANGEROUS GOODS BY SEA, supra note 8.

Reproduced with permission of the copyright:-owner. Further reproduction prohibited without permissiony,



424 Journal of Maritime Law & Commerce Vol. 47, No. 4

historical practice of carriers abusing their superior bargaining
position by exculpating themselves from damage caused by their
own negligence, COGSA limits freedom of contract principles in
this regard.>* Namely, COGSA §1303(8) renders void bill of
lading provisions “relieving the carrier or the ship from liability
for loss or damage to or in connection with the goods, arising
from negligence, fault, or failure” in its duties and obligations.>”

COGSA §1303(8), however, does not clearly address whether
this provision is intended to have implications for bill of lading
provisions that assign shippers (or others) with affirmative
obligations. Thus, there is some degree of uncertainty in how far
COGSA might influence judicial interpretation of bill of lading
provisions that affirmatively assign liability to classes of
Merchants.

At least one court in the United States has found an indemnity
obligation placed on a broad class of cargo interests through the
terms of a bill of lading violates the COGSA prohibition on
assigning liability to shippers without fault. In the 1984 case
Excel Shipping Corp. v. Seatrain International S.A., the owner of
a vessel sued a consignee for indemnity over damage to the vessel
and third-party cargo allegedly caused by the negligent stowage
of “giant off-the-road tires.”*® The shipowner relied on a clause in
its bill of lading which provided, “‘the shipper, the consignee and
the goods, jointly and severally, shall be liable for, and shall
indemnify [the time charterer] and the ship against damages
caused by cargo tendered for carriage.”’

The Eastern District of New York held that this bill of lading
provision was unenforceable against the consignee because it
conflicted with COGSA §1304(3) prohibiting shipper liability for
damage sustained by the carrier without the fault of the shipper.*®

34See Robert Force, ADMIRALTY AND MARITIME LAW, FEDERAL JUDICIAL CENTER,
at 52-53 (2004).

35Former 46 U.S.C.S. app. § 1303(8) (revised 46 U.S.C. § 30701 note).

38Excel Shipping Corp. v. Seatrain International S.A., 584 F. Supp. 734, 737, 1986
AMC 1587 (ED.N.Y. 1984).

37584 F. Supp. 747.

4.
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Interpreting this provision broadly for the proposition that
COGSA “requires that a carrier prove actual fault or neglect on
the part of the shipper in order to recover damages or be
indemnified,” the court found the bill of lading provision
imposing liability unenforceable not only against a shipper but
also against the consignee defendant.*

The carrier raised the argument that the consignee defendant
was not a “shipper” granted such protection under the plain
language of COGSA §1304(3), but the court found this distinction
to be “patently unreasonable.”*’ Instead, the court reasoned,
enforcing a contractual indemnity obligation against the
consignee but refusing to do so against a shipper would “thwart
the statutory design [of COGSA] and would have the anomalous
result of creating a greater scope of liability for a consignee
having no active participation in the shipment of goods than for
the shipper itself.”*' Articulating the broad rule that “[f]ault is a
prerequisite for recovery under COGSA,” the court refused to
give effect to the bill of lading provision against the consignee.*’

A more recent case out of the Northern District of California
and the Ninth Circuit Court of Appeals provides perhaps a more
modern approach to the question of the enforceability of
Merchant indemnity clauses under the COGSA framework. In
APL Co. PTE. LTD. v. UK Aerosols LTD., the district court
granted summary judgment in favor a Singaporean ocean carrier
which had invoked Merchant indemnity clauses contained in its
bill of lading against several parties involved in a shipment of hair
spray and mousse products.”’ The carrier sued the U.K.-based
shipper, the U.S.-based consignee and the U.S.-based purchasing
agent alleging $700,000 in damages after the shipment of hair
products leaked out one of the containers en route from Turkey to

31d. at 747-748.

4014, at 748.

“1d.

214, at 747.

“APL Co. PTE. Ltd. v. UK Aerosols Ltd., 2006 U.S. Dist. LEXIS 70704, 2006
AMC 2409 (N.D. Cal. 2006)
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California and caused damage to the vessel in the form of
assessing, cleaning, removing and disposal costs.**

The carrier relied on bill of lading terms which provided a right
of action in indemnity against any “Merchants” defined by the bill
of lading as “Shipper, Consignee, Receiver of the Bill of Lading,
Owner of the cargo or Person entitled to possession of the cargo
or having a present or future interest in the Goods and the servants
or agents of any of these.”** The bill of lading further assigned
joint and several indemnity obligations to these Merchants for any
losses arising or resulting from inaccuracies of shipping
particulars or arising out of dangerous goods.** Both the
consignee and purchasing agent raised the issue that the Merchant
indemnity clauses were unenforceable because they contractually
assigned liability without fault, which they argued violated
COGSA §1304(3), and impermissibly lowered carrier liability
below the standards articulated in COGSA §1303(8)."

Addressing the COGSA §1303(8) argument, the district court
first recognized that while freedom of contract principles and
general maritime law practice support the enforcement of
indemnity agreements, COGSA does prohibit the lessening of
carrier liability below statutory standards.® However, in
analyzing the language of the clauses at issue, the district court
found that the provisions did not impermissibly shift liability for
carrier negligence away from the carrier and instead interpreted
these clauses as contractually extending the shipg)er’s liability to
other parties defined under the Merchant clause.” Adopting this
view, the district court found no conflict with the provisions at
issue and COGSA §1303(8).*

Regarding COGSA §1304(3), the district court found that the
provision “addresses only the liability of the shipper and not the

::2006 U.S. Dist. LEXIS 70704 at *3.
Id.
*1d. at *4-5. Note the U.K.-based shipper did not respond to the complaint and a
defalil7t judgment was entered against it. Id.
1d.
**1d. at *9-10.
“1d. at *11-13,
1.
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liability of other parties” such as consignees.’’ Here, the District
Court explicitly criticized the broad reading of COGSA espoused
in Excel Shipping, noting that it is “the sole case that supports
defendants’ reading of COGSA.”** Declining to adopt the rule
that contract liability can only be imposed on a party by
demonstrating that party was negligent, the district court found
instead that to do so would not only misinterpret the language of
COGSA, but would also ‘“eviscerate the norm of freedom of
contract and prohibit almost any form of indemnity in Bills of
Lading.”’

Addressing the concern raised in Excel Shipping that a narrow
reading of COGSA §1304(3) could cause consignees to be
exposed to greater liability than shippers, the district court found
that “[tlhis form of liability shifting is typical of routine
indemnification arrangements which occur as a matter of course
in admira